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SQUTER, Associ ate Justice. On his plea of guilty to one

count of possession of afirearmby a convicted felon, the district
court sentenced appel | ant, Douglas Stebbins, Jr., to 120 nont hs of
inprisonnment. W affirmthe sentence.

I

During his plea colloquy, Stebbins gave only a |imted
account of the conduct that led to his conviction. He agreed that
on January 28, 2008, police officers stopped his car in Hol den
Massachusetts, and that when they searched it, they found a
backpack with two firearns i nside, a Walther .22 caliber pistol and
a Smth and Wesson .40 caliber pistol. The Walther had been bought
by WIIliamWweel er, who had al so procured ei ght additional guns for
St ebbi ns, for each of which Stebbins had supplied the cash and pai d
Wheeler a fee of $80 to $100. Stebbins also agreed that he had
been convicted in 2005 of unlawful drug trafficking.

St ebbi ns’ s presentence report (PSR) i ndi cated that he had
been at Weeler’s side in purchasing six other firearns in addition
to the ones he acknow edged in the colloquy. The report thus held
St ebbi ns accountable for sixteen weapons: the nine he admtted
getting with Weeler, the six others, and the Smth and Wsson
pistol in Stebbins's backpack. The report sunmarized wretap
evi dence that Stebbins was a long-tine supplier of firearns to drug

deal ers.



In the PSR, the probation officer recommended a base
of fense | evel of 20, see U S.S.G § 2K2.1(a)(4)(A) (2010), a four-
| evel increase because the crinme involved at |east ten firearns,
id. 8 2K2.1(b)(1)(B), another four-|evel increase because Stebbins
engaged in the trafficking of firearms, id. 8§ 2K2.1(b)(5), and a
further four-level increase because Stebbins transferred the
firearmss wth reason to believe that they would be wused in
connection wth another felony, id. 8§ 2K2.1(b)(6)(B). The report
also recommended a three-level reduction for acceptance of
responsibility under § 3E1.1. Based on the recommended offense
level of 29 and the Crimnal Hi story Category of 1V, the PSR
cal cul ated an advisory guidelines range of 121-to-151 nonths of
i nprisonnment. The statutory maxi num sentence was 120 nont hs.

Stebbins’s sole objection to the PSR went to the
trafficking enhancenent under 8§ 2K2.1(b)(5), which requires the
defendant to have had reason to believe that the recipient of a
firearmintended to use it unlawfully. Wen Stebbins denied any
such know edge, the Governnent offered evidence supporting pending
drug and firearm charges in Massachusetts, arising out of the
conduct charged here, to show that he knew perfectly well how the
firearms would be used. In denying a notion to suppress in that
case, the Massachusetts Superior Court had found that Stebbins had
negoti ated the exchange of firearns for cocaine or marijuana from

two i ndividual s, Polydores and Kapul ka, who were involved in other
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i nstances of drug trafficking. See (Govt's Addendum 29- 31. At
sentencing, the district court admtted into evidence the
Massachusetts suppression decision, six indictnments nam ng
St ebbi ns, Pol ydores, and Kapul ka in drug and firearns conspiracies,
as well as other corroborative evidence. A federal agent also
testified that Weeler had confessed to accepting noney from
Stebbins to act as a straw purchaser. Finally, in support of a new
argunent that the acceptance-of-responsibility reduction should no
| onger apply, the governnent offered a Maine conplaint against
Stebbins for post-arrest conduct of trafficking in prison
contraband, stenm ng fromhis attenpts to snuggl e drugs into prison
on the persons of his 6-year-old daughter and his girlfriend.

The district court appliedthe § 2K2. 1(b) (5) enhancenent,
finding that Stebbins knew or had reason to believe that Pol ydores
or Kapul ka intended to use the firearns illegally. The court also
agreed with the Governnent’s argunent that the 8§ 3El.1 reduction
for acceptance of responsibility should not apply because it was
“beyond argunment” that Stebbins had failed to wthdraw from
crimnal conduct. J. A 82. Wth an offense-level of 32 and a
Crimnal H story Category of 1V, Stebbins’s advisory sentencing
range was 168-to-210 nont hs.

Considering the 18 U.S.C. 8§ 3553 factors, the court
expl ained that only three of the guns attributable to Stebbins had

been recovered, | eaving society at serious risk fromthe thirteen.



Al t hough Stebbins had a tough youth, the court found it
“di sturbing” that he continued to engage in crinme, even while
awai ting sentencing. J. A 83. The court inposed a 120-nonth
sent ence.
[
St ebbins raises four challenges to his sentence.
A
He first contends that the district court should have
reduced his sentence under U . S.S.G 8 5GL. 3(b) to account for his
incarceration for 30 nonths on the related state drug and firearm
charges prior to sentencing in this case. But we find no nention
of any such request in the district court record, and since
St ebbi ns does not argue here that he adequately preserved the
claim see Reply Br. 1-3, our reviewis only for plain error, see

United States v. dano, 507 U.S. 725, 732 (1993). To prove plain

error, Stebbins bears the burden of showng an error that was

pl ain, Johnson v. United States, 520 U. S. 461, 467 (1997), and we

need not get to the point of subtlety to see that there was not hi ng
plain, even if we were to assune Stebbins is correct in claimng an
error in failing to apply 8 5GL.3(b). It provides that if

a term of inprisonnent resulted from another
offense that 1is relevant conduct to the

instant offense . . . and that was the basis
for an increase in the offense |level for the
instant offense . . . the court shall adjust

the sentence for any period of inprisonnent
al ready served on the undischarged term of
i mprisonnment if the court determ nes that such
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period of inprisonnment will not be credited to
t he federal sentence by the Bureau of Prisons.

US S.G 8 5GL.3(b). Stebbins does not contest the CGovernnent’s
position that “85Gl.3 applies only when the defendant being
sentenced on federal charges is already serving a sentence i nposed
by another court.” Reply Br. 1 (quoting Appellee’s Br. 31). And
at the time of his sentencing in this case, Stebbins was nerely
detained on pending state charges in Mssachusetts; he was not
serving an undi scharged “termof inprisonnent.” G ven the text of
the Guideline, it could not have been plainly erroneous for the
district court to refuse credit against his federal sentence for

Stebbins’s tine served in pretrial detention in Massachusetts. At
| east one court of appeals had reached the same conclusion as the

district court did here. See United States v. Rollins, 552 F.3d

739, 742 (8th Cir. 2009) (holding that 8§ 5Gl.3(b) “does not apply”
where the “district court sentenced [the defendant] before the
state court sentenced hini).

Thus under st ood, the gui deli ne speaks in harnmony with the
provision of 18 U S.C. 8§ 3585(b), that “[a] defendant shall be
given credit toward the service of a termof inprisonnment for any
time he has spent in official detention prior to the date the
sentence commences . . . that has not been credited agai nst anot her
sentence.” Wile “8 3585(b) does not authorize a district court to

conpute the credit at sentencing,” United States v. WIson, 503

U S 329, 334 (1992), the Bureau of Prisons has authority to
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provide it as an admnistrative renedy, see 28 CF. R 8 542.10
.11(a), subject to ultimate judicial review by habeas petition

under 28 U. S.C. 8§ 2241, Rogers v. United States, 180 F.3d 349, 358

(1st GCr. 1999). W, of course, express no opinion on the question
of ultimate entitlenment to admnistrative relief.
B

St ebbi ns next contests the district court’s denial of an
of fense-level reduction for acceptance of responsibility under
8 3El1.1, which provides for a two-level reduction “[i]f the
def endant cl early denonstrates acceptance of responsibility for his
offense” and an additional reduction of one level on the
government’s notion if the defendant has “tinely notif[ied]
authorities of his intention to enter a plea of guilty.” The
“clear-error standard [governs review of] . . . a sentencing
court’s factbound determ nation that a defendant has not accepted

responsibility,” United States v. Jordan, 549 F.3d 57, 60 (1st

Cr. 2008), and we wll reverse only if we are “left with a
definite and firmconviction that a m stake has been committed,”

Brown v. Plata, 131 S. C 1910, 1930 (2011) (internal quotation

mar ks and citation omtted).

Stebbins’s central contention is that the district court
erred in “weigh[ing] only M. Stebbins’[s] new State charges in
denying a reduction” and in failing to give proper weight to his

tinmely guilty plea, Appellant’s Br. 13, but the record belies the



claim The district court noted that the PSR recommended the
reducti on because Stebbins pleaded guilty and admtted that he
“screwed up,” J.A 80, and then expl ai ned how t he evidence of the
drug-trafficking crime that Stebbins allegedly commtted in prison
after the preparation of the PSR mlitated against the favorable
treat ment:

The defendant is here because he was engaged

in a conspiracy to illegally possess firearns

to trade themfor drugs, and his possession of

firearns to begin with was illegal. |If he is

still trafficking in drugs while in prison or

attenpting totraffic in drugs while in prison

while awaiting sentence for a crine . . . the

context of which is trafficking in drugs, it

is apparent and | think beyond argunent that

he has not yet gotten the nessage about the

need to stop dealing in drugs and engaging in

crimnal activity generally.
J. A 82

Far from being clearly erroneous, the decision was
perfectly consistent with our cases. As then-Chief Judge Breyer
wote, a district court “could reasonably conclude that the
[defendant’s] later conduct (such as his use of narijuana in
vi ol ation of bail conditions explicitly forbiddi ng drug use) showed

that [he] |acked ‘authentic renorse.’” United States v. O Neil

936 F.2d 599, 601 (1st Cir. 1991). Li kewi se, in Jordan, we
explained that “[c]rimnal conduct, whatever its nature, is a
powerful indiciumof a lack of contrition.” 549 F.3d at 61. The

reducti on was properly denied.



C
Stebbins’s third argunent is that the district court
wrongly inposed the four-1level enhancenent authorized by U S S G

8§ 2K2.1(b)(5), “[i]f the defendant engaged in the trafficking of

firearms.” Application Note 13 to that provision states that

“Subsection (b)(5) applies . . . if the defendant . . . transferred
firearns to another individual . . . and . . . had reason to

bel i eve that such conduct would result inthe . . . transfer

of afirearmto an individual . . . who intended to use or dispose

of the firearmunlawfully.”

We have said before that a court need not find “specific
know edge of any specific felonious plans” for the provision to
apply and that the enquiry into a defendant’s belief nmay rest on
“pl ausi bl e inferences” from “circunstantial evidence.” Uni ted
States v. Marceau, 554 F.3d 24, 32 (1st Cr. 2009). Here, the
district court found the enhancenent in order because “the
def endant knew or had reason to believe that M. Pol ydores and/ or
M. Kapul ka intended to dispose of the firearns illegally.” J.A
70. That finding stands unless Stebbins can show it was clear

error. See Marceau, 554 F.3d at 29.

The district court cited five reasons to conclude as it
di d. See J. A 70-73. First, the type of guns intended to be
transferred were easily conceal ed handguns, which are tools of the

drug trade. Second, Stebbins canme into possession of them



illegally through a straw buyer. Third, the two firearns Stebbins
possessed were the latest in a series of guns illegally purchased
by Wheel er as a straw man. Fourth, as shown by the findings of the
Massachusetts trial judge, Stebbins was involved in aconspiracy to
obtain guns in Mine and to exchange them for drugs in
Massachusetts. Fifth, one of the firearns Stebbins had previously
sold to Polydores was in turn sold by him to a confidential
informant with its serial nunber renoved, and Stebbins was arrested
with a grinder in his car. The court found that Stebbins “had the
grinder in his nmotor vehicle to allow himto grind off the serial
nunbers of the two firearnms to avoid tracing to the Weeler
purchase . . . and to the unraveling of the entire conspiracy.”
J. A T73.

Appl yi ng t he enhancenent was not clear error: by no nmeans
are we “left with a definite and firmconviction” that the district
court was m staken in finding that Stebbins had reason to believe
t hat Pol ydores or Kapul ka woul d use the firearns illegally. Brown,
131 S. & at 1930 (internal quotation nmarks and citation omtted).
| ndeed, the district court’s fourth or fifth reason alone would
have been sufficient, for the court explained, “the defendant was
planning to give these firearns to people he knew were drug
deal ers,” which is “evidence that he knew or had reason to believe

that these recipients would i nproperly di spose of them” J.A 71.

-10-



D
Finally, Stebbins argues that his sentence was
subst anti vely unreasonabl e overall, a claimwe review for abuse of

di scretion. See United States v. Tavares, 705 F.3d 4, 24 (1st Gr.

2013). “A sentence is not substantively unreasonable nerely
because the review ng court would have sentenced the defendant

differently.” United States v. Flores-Mchicote, 706 F.3d 16, 25

(1st Gr. 2013). Rather, “the linchpin of a reasonable sentence is
a plausi ble sentencing rationale and a defensible result.” United
States v. Martin, 520 F.3d 87, 96 (1st G r. 2008).

Here, Stebbins’s advisory gui delines range was 168-to0-210
nmont hs’ i nprisonnment, and he received a 120-nonth sentence. To be
sure, his sentence fell bel owthe guidelines range of necessity, as
Congress capped sentences for violating 18 U S.C. 8§ 922(g)(1) at
120 nonths. See 18 U . S.C. 8§ 924(a)(2). But that constraint does
not tell a district court to ignore the Sentencing Conm ssion’s
judgnment in setting sentencing ranges that reflect the severity of
crimnal conduct. On the contrary, in deciding on a sentence, a
district court nust take the applicable range into account, as well
as the considerations set out in 18 U S.C. 8§ 3553(a).

The district court reasonably did so here. The court
fl agged Stebbins’s pernicious conduct in enlisting Wieeler, a drug
addict, to act as a straw in buying fifteen guns (all but three of

which were apparently <circulating) for Stebbins to possess
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unl awf ul | y. Since Stebbins disavowed any drug addiction of his
own, the inplication was that his acquisition of the firearns was
driven by profit to be had from selling to violent crimnals.
Added to all that, the district court noted Stebbins’' s recent
recidivismand | ack of contrition. Al told, these facts justified
the weighty sentence. There was no abuse of discretion.
11
The sentence is affirned.

It is so ordered.
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